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In early September 2009, the union representing AT employees filed an
Unfair Labor Practice Complaint with the Washington Public Employment
Relations Commission. The union’s complaint expressly identified CE1 as
someone who had made official retaliation complaints against Washam. In
addition, the ULP complaint prominently features CE1’s name and mentions
M . crous times as a source of allegations against Washam.

On December 19, 2009, CE1 received a written letter of reprimand,
allegedly for “falsifying” a document. The document in question was a
performance evaluation for another employee. CE1 was the employee’s supervisor
for 9 months of the evaluation period. When preparing the evaluation, CE1l
included statistics of the employee’s work for the full one-year evaluation period,
not just for the 9-month supervision period. The data in the evaluation was
accurate. The only issue was that, according to [ CE! should have included
data only for the period CE1 was the employee’s supervisor, not for the entire
evaluation period. The alleged offense is mexplicable. It is far from “falsification”
to include accurate data in an evaluation, particularly where there were no
directions from i} on what data should be included or excluded. It is unclear to
me whether the employee being evaluated ever received a separate evaluation that
included the data during the three months when CE1 was not the supervisor. In
any event, what is clear 1s that - reviewed CE1’s draft and never raised any
questions about the dates or the data. Instead, Wi} pressed CE1 to finish the
evaluation and to deliver a final, signed copy. In retrospect, this event appears to
be an odd set-up in which [l was eager to receive a final, signed copy so that
CE1 could be accused of “falsification.”

Another disciplinary incident occurred around the holiday season in late
December, 2009. CE1 was disciplined for talking too loudly in the work area.

refused to tell CE1 when and what was said, and said only that ras talking
too loudly about “personal” matters. I learned that Washam and brought an
employee (someone known to have unfavorable views of CE1) into the office to
ask ] whether CE1 had been discussing Washam’s actions. This witness
told Washam and - that CEI had done so and this presumably was the basis for
the discipline.

* This incident demonstrates that Washam and [JJJil§ were targeting CE1.
Multiple witnesses have stated that another employee talks loudly in the work area
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about personal matters (and personnel matters) on a daily basis. That employee
has been overheard telling taxpayers on the telephone about the personnel matters
going on in the ATs office. For example, this employee told a taxpayer on the
telephone (and speaking of CE1), “My old boss, because ego got too big, had to be
demoted and put out in the field.” Employees have complained to - about
these comments. The employee has not received a written reprimand.

Washam and { presumably would argue that they targeted CE1 not for
retaliatory reasons, but because CE1 engaged in disruptive and disrespectful
defiance of their authority. I agree that CEl clearly has lost respect for Washam
and [, and some of CE1’s words and actions, not related to EEO issues,
probably were factors motivating the actions of Washam and i with respect to
CEL.

However, CE1’s defense of Sally Barnes, [ participation in the Barnes
EEO complaint, and the filing of [l own EEO complaint were substantial
motivating factors in the decisions made by Washam and i} Washam does not
hide his disdain for CE1’s decision to pursue an EEO complaint. In a letter dated
April 14, 2010, Washam states that the EEO complaints in his office are
“frivolous™ and are being “wrongfully used.” In a meeting regarding one of the

- reprimands. J}made commentstending to-show-thathe-and-Washam were—
unhappy with CE1’s decision to file an EEO complaint and other complaints. He
stated that CEl had not shown any willingness to work with Washam and that
“you guys are doing a lot of writing.” Also, the proximity in time creates an
inference of a link between the protected conduct and the adverse employment
actions.

I conclude that CE1’s support for Bames and the filing of R o FE0
complaint, over time, contributed to Washam and - viewing CE1 as a defiant
employee. CEl was viewed as “one of them.” -was viewed as one of “Sally’s
Lieutenants” who supported Sally Barnes in the investigation, someone who would
not stop speaking up, who submitted [l Jl} own EEO complaint, and was in 2
lead role in the union unfair labor practice complaint. Based on all the evidence
reviewed, I find that CE1’s participation in EEO complaints was a substantial
factor in adverse employment actions imposed by Washam and ||}
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VII. Complaining Employee Two

The second complaining employee (“CE2”) was interviewed by Diane Hess
Taylor on May 5 and May 12, 2009. As noted above, |l knew this fact.

On May 11, 2009, (i} informed CE2 that [l would be switching

positions with CE1. CE1, a { A AN o C b

transferred to the statistical appraisal team. CE2, the

O 0. !d become
explained that it would allow a “new set of eyes” over the (| NGB

and would allow for cross-training.

CE2 believes that this decision was motivated by participation in the Barnes
EEO complaint. However, as noted above, we cannot conclude at this time, based
on the available evidence, that the change was motivated by retaliatory animus. A
final conclusion on this issue should involve exploring with [ NN =d
B (:ir rcasonable, nondiscriminatory explanations for the decision.

I have not found any further actions against CE2 that could be considered
retaliatory. The one exception is that |l has stopped talking to CE2
completely, but witnesses describe that il has become withdrawn from
everyone in the office and rarely interacts with any employees at all. CE2 has not
been disciplined and has been retained in a leadership position (although at a lower
level than before the changes).

CE2 was mterviewed by Diane Hess Taylor and is mentioned in the union’s
ULP complaint. However, when SJjJBhas said which employees #thinks
filed EEO complaints, employees have not heard il say that CE2 had filed such a
complaint. This could be because CE2 is not as vocal as CE1. CE2 has been less
vocal than CE1 in i} opposition to MR practices, making it less likely
for (I to believe that CE2 was one of “Sally’s Lieutenants.” I am unable to

conclude that there has been a violation of the EEO Policy with respect to CE2.
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VIII. Complaining E mployee Three

The third complaining employee worked as a || | | | | JJ R in (e AT s
Office until {ifwas laid off. B submitted an EEO complaint stating that [l

believes-was retaliated against when JJll§ was assigned to work with Sally
Barnes.

The report by Diane Hess Taylor describes in detail the assignment of Sally
Barnes to a special project on May 11, 2009, and concludes that the assignment
was motivated i part by Barmes” EEO complaint. CE3 alleges that was
assigned to work with Barnes to lend legitimacy to the project, as a cover up for

retaliatory motive. However, we are unable to conclude that CE3’s
assignment violated the EEO Policy.

[t 1s unclear whether assignment to the project should be considered an
adverse employment action. CE3 was classified as 2 (| NN to: some
time, the office had been assigning CE3 to miscellaneous projects (i.e., to find
work) in order to retain CE3 as an employee. It made sense that [ would be the
person assigned to any special projects that came up, if not this one then the next.
Moreover, the level of CE3’s pay was not reduced even though [l was
performing work that was below B -y scalc. Moreover, witnesses have
overhead [ complimenting CE3, and CE3 never experienced any animosity

CE3 was laid off fronP position and ll believes that this
decision, too, may relate to participation in the Bames EEO complaint.

However, JJJJJ position was eliminated during drastic budget cuts. Witness
information confirms that it was clear from a business standpoint that CE3’s
position was one that should be cut. We are unable to conclude that this decision

was in violation of the EEO Policy.
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IX. Complaining Employee Four

The fourth complaining employee filled out an “EEO Complaint Intake
Form,” which appears to be an attempt to file an EEO Complaint. However, that
document and the employee’s allegations do not concern any EEO issues. The
employee states that [l has been retaliated against for filing a whistleblower
‘complaint under Pierce County Code Chapter 3.14. These allegations are beyond
the scope of this investigation, and the employee does not allege retaliation for
participation in EEO complaint proceedings. Accordingly, I am unable to find any
violations of the Pierce County EEO Policy with respect to the fourth complaining
employee.

X. Conclusion

There has been a violation of the EEO Policy with respect to Complaining
Employee One. . participation in EEO complaints was a substantial factor
in adverse employment actions imposed by Washam and [ I am unable to
conclude that there was a violation of the EEO Policy with respect to the other
three complaining employees.




