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June 15,2004 for June 17 meeting

To: Perfontlance Audit Committee

From: Matt Temmel, Performance Audit Coordinator

Update on Legal Financial Obligations (LFOs)Re:

This memo addresses four aspects of cost recovery issues in Superior Court:

Q Implementation of the 2003 recommendations on the subject

Updated cost recovery data[J

Recommended perfonnance measures on recoupment orders and LFO collections0

Recommended modification of a county ordinance that requires Superior Court to
reduce Legal Financial Obligations when a convicted defendant is confined for

failure to pay the LFOs.

Q

Status of 2003 Recommendations on Cost Recovery

Last year, performance audit staff did extensive work on LFOs, presenting two briefings to
Council committees and three briefings to committees of Superior Court. On October 27,
we presented recommendations on public defense cost recovery to a joint meeting of the
Performance Audit Committee and the Public Safety and Human Services Committee.
The committees adopted three recommendations, which were later implemented.

Exhibit 1, on the next page, shows the implementation status of the 2003
recommendations.
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Exhibit 1:  Implementation Status of the 2003 Recommendations 
 
 
Recommendation Status 
 
1. Adopt and utilize the revised Judgment and 

Sentence form in Superior Court.  (The revisions 
were designed to give more prominence to LFOs 
and indicate that Pierce County will collect them 
mainly by civil means.)  

 

 
The revised form was agreed 
by Superior Court committees 
and then implemented in 
January 2004. 
 

2. Increase the recommended recoupment amounts to 
the levels recommended by the Department of 
Assigned Counsel.  (In non-trial cases, the amounts 
are $1,500 for class A felonies, $400 for class B and 
C felonies, $200 for other cases in Superior Court, 
$400 for Juvenile Court cases, and $150 for District 
Court cases.  For felony trials, recoupment is to be 
determined on a case-by-case basis, such as the 
recommended amount plus $300 per day.)  

 

After refinement by Superior 
Court committees, this 
recommendation was 
implemented in January 2004. 

 
3. Revise the screening form to eliminate the obsolete 

category called “Indigent and Able to Contribute” 
and rename the other categories “Eligible” and “Not 
Eligible.” 

 

 
Agreed by Pre-Trial Services.  
The revised screening form 
was implemented in January 
2004. 

4. Transfer one FTE position from Pre-Trial Services 
(Corrections Bureau of the Sheriff’s Department) to 
Juvenile Court, so that Juvenile Court can screen to 
determine eligibility for assigned counsel.  The 
transfer should be made in the 2004 county budget 
and include a “hold harmless” clause to guarantee 
that the salary will not decline as a result of the 
transfer. 

 

Recommendation was put on 
hold by Council committees.  
The topic is under review in 
the performance audit of Pre-
Trial Services. 

 
 
 
The following sections of the paper provide updated cost recovery data on some main 
issues.
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Recoupment Orders 
 
Recoupment for public defense services is one of the ten main LFOs that may be 
ordered by the court.  We have focused on recoupment and tracked the data because the 
topic deserves more attention than it currently receives. 
 

♦ Some 80% to 90% of criminal cases in Pierce County Superior Court have a 
court-appointed attorney at public expense. 

 
♦ The county retains 100% of any money for recoupment that is collected, whereas 

for some other LFOs, such as fines, the money must be shared with the state. 
 

♦ Superior courts in many other counties—most notably Clark, Kitsap, and 
Chelan—order recoupment in virtually all cases with a court-appointed attorney.  
There is no reason Pierce County cannot do the same. 

 
♦ Recoupment orders are a proxy for the success of the LFO program.  Counties 

that order recoupment on a consistent basis tend to collect the largest amounts 
per case for all LFOs. 

 
Back in 1997, only about 11% of Superior Court felony dispositions in Pierce County 
included an order for recoupment.  After a 1998 performance audit focused attention on 
recoupment, the percentage rose swiftly.  By 2001, over 63% of the felony dispositions 
included an order for recoupment.  In 2002 and 2003, the percentage dropped to 
approximately 56% each year.  In 2004 through May, the Superior Court judges have 
ordered recoupment in 64.7% of cases with a court-appointed attorney. 
    
Attachment 1 shows the data on a monthly basis since January 2001.  Attachment 2 
presents the same data on a quarterly basis. 
 
While recognizing the progress made in Pierce County Superior Court on this issue, we 
believe that the percentage of DAC cases in which recoupment is ordered could be 
significantly higher, as it is in many other counties. 
 
Recent changes in state law tend to encourage the ordering of recoupment and other 
LFOs.  For felony offenses committed after July 1, 2000, the superior court retains 
jurisdiction over a convicted defendant until the LFO has been paid.   Previously, the 
obligation lasted for ten years, although the term could be extended.  Because the 
obligation to pay an LFO now lasts for life, and because indigency is NOT a permanent 
condition under the law, we believe that recoupment and other LFOs should be ordered 
in the vast majority of cases. 
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Recoupment Amounts 
 
The next issue is to what extent judges are following the recommendations of the 
Performance Audit Committee and the various judicial committees as to the amount of 
recoupment ordered in various cases.  The recommended amounts originated in a letter 
from the Director of Assigned Counsel.  After approval by the Performance Audit 
Committee in October 2003, Superior Court adopted the recommended amounts after 
discussion and minor improvements in Superior Court committees. 
 
The recommended amounts for public defense recoupment in Superior Court cases are 
$400 in class B and C felony non-trial cases (the great majority), $1500 in class A non-
trial cases, and other amounts in cases that go to trial, such as the recommended 
amount plus $300 per day of trial.1 
 
To get a rough idea of whether judges are following the recommendations, we counted 
the cases in which the court ordered recoupment of $400 or more. 
 
In January 2004, when the recommendations were being implemented, only 34% of the 
recoupment orders were $400 or more.  However, the percentage has risen each 
succeeding month and stood at 79% as of May 2004.  This indicates that judges, when 
they do order recoupment, are following the recommended amounts in a growing 
percentage of cases. 

 
LFO Collections: Pierce County and Other Counties 
 
In 2003, Pierce County collected over $1.6 million in LFOs, of which $426,000 went 
to the state, leaving a local share of $1.2 million.  These figures exclude over $1 
million in restitution, which is paid to the victims.  The following analysis focuses on 
the local share, that is, the amount retained by the county. 
 
Attachment 3 shows the trend in LFO collections since 1999 by displaying the local 
share each year.  Pierce County is the second largest county in the state, and it usually 
has the second highest local share. 
 
The picture changes when we examine LFO collections per case.2  As shown in 
Attachment 4, Pierce County collected only $250 per case in 2003 (local share).  The 
amount was $300 per case in 2002.  Overall, the Pierce County amount per case has 
changed little since 1999 ($258 per case).  The other large counties, King and Spokane, 

                                                 
1 The recommended amounts also include recoupment of $200 in other cases in Superior Court, that is, in 
cases that result in a misdemeanor conviction.  We do not know how often this occurs in Superior Court.  We 
recognize that class C felonies could be bargained down to an attempted crime, which is a gross 
misdemeanor.  E.g., Theft 2 is a felony, and Attempted Theft is a gross misdemeanor. 
 
2  For these calculations, we used the average number of cases closed in the previous three state fiscal years.  
For example, for 2003, the divisor was the average number of judgments and sentence in state FY 2000, 
2001, and 2002, as reported by the Sentencing Guidelines Commission.  
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also collect relatively low amounts per case.  The top performers in collections per case 
are Clark County and Chelan County. 
 
The Clerk of Superior Court reports that Pierce County LFO collections are down 
significantly this year, mainly as a result of the transfer of collection responsibility 
from the state Department of Corrections to the county clerks and inevitable delays in 
re-establishing the accounts.  According to the Clerk, total collections (including 
restitution) were down by $136,000 in the first quarter this year compared with last 
year.  The state transferred a huge number of cases to Pierce County, and the Clerk still 
has over 10,000 cases to review and process before active collection efforts can begin 
on these cases. 

 

Performance Measures on Cost Recovery 
 
To make progress on these issues, we believe it is essential to adopt performance 
measures that set annual performance targets.  Our recommendation is as follows: 
 
Recommendation 1:  Performance Measures in Superior Court Cases 
 
The Performance Audit Committee in conjunction with Superior Court and the Clerk 
of Superior Court should adopt performance measures on the following topics: 
 

a. Superior Court:  Order recoupment for public defense costs in a certain 
percentage of cases with a court-appointed attorney. 

 
b. Superior Court:  Meet or exceed the recommended recoupment amounts in a 

certain percentage of cases in which recoupment is ordered. 
 

c. Clerk of Superior Court:  Increase the total amount collected and the total 
amount collected per case by a certain percentage over the prior year, or set a 
lower target if that is justified.3 

 
We request that the Performance Audit Committee adopt this recommendation at the 
earliest opportunity.  Since these matters involve the Superior Court, which belongs to a 
separate branch of government, staff will also seek approval of the recommendation 
through the relevant committees of Superior Court.  The Clerk of Superior Court sits on 
some of those committees. 
 
The above recommendation refers to each target as “a certain percentage” and does not 
specify any particular figures.  We believe the percentages can be negotiated successfully 
with the agencies after the Performance Audit Committee approves the recommendation. 

                                                 
3 For 2004, the Clerk has a performance measure which says total LFO collections will increase at least 5%.  
For comparisons with other counties, it would be helpful if the measure referred to money collected in 
specific LFO categories that are agreed in advance.  To measure collections per case, the number of cases 
should refer to an  average of the cases in the last three state fiscal years or another appropriate time frame. 
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Judicial Orders Reducing LFOs for Time Served in Jail 

 
Judges who handle the Superior Court Probation Violation docket have been asked 
recently to sign agreed orders on Modification of Sentence which reduce legal financial 
obligations for probation violators at the rate of $75 for every day in jail for failure to pay. 
 
This practice is contrary to recent efforts encouraging judges to order recoupment and 
other LFOs and to step up collection through the Clerk’s Office.  It is hard to see the point 
in giving financial credit for jail time to non-compliant, non-paying defendants. 
 
The legal basis for the Modification of Sentence is said to be a 1991 ordinance enacted by 
the Pierce County Council and now codified as Section 9.46.010 of the Pierce County 
Code.  The section reads as follows: 
 

“The amount of fines and cost owing by any defendant imprisoned pursuant to 
RCW 10.82.030 shall be reduced by any portion thereof paid, and $100.00 for 
every day the defendant performs labor as provided in RCW 10.82.040, and $75.00 
for every day the defendant does not perform such labor while imprisoned.” 

 
The amounts were originally $48 and $36 per day in the 1991 ordinance.  The law was 
revised in 1996 to increase the amounts to an LFO credit of $100 per day for labor while in 
jail on the probation violation and $75 per day without labor. 
 
These ordinances are based on state statutes, RCW 10.82.030 and 10.82.040, which date 
from territorial days and concern collection of fines and costs in civil and criminal cases.  
The statutes are not easy to understand. 
 
At most, we believe, these state statutes require a court to reduce a defendant’s LFOs in 
proportion to time served for failure to pay.  Confinement time for other probation 
violations does not count.  The statutes do not require LFO credit in the amounts stipulated 
in the ordinance—that is, $100 per day worked and $75 per day without labor.  The county 
is free to adopt other amounts. 
 
It is especially unclear why a person who owes LFOs should be given a credit of $75 per 
day for being in jail and not working.  Our recommendation is as follows: 
 
Recommendation 2:  LFO Credit for Jail Time 
 
The County Council should re-examine the policy expressed in Section 9.46.010 of the 
Pierce County Code, and either repeal or amend the section as appropriate. 
 
 
Attachments 
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